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Samuel Soopper, Attorney, Federal Energy Regul atory
Conmi ssi on, argued the cause for respondent. Wth himon
the brief were Jay L. Wtkin, Solicitor, and John H Conway,
Deputy Solicitor. Edward S. Cel dermann, Attorney, entered
an appear ance.

Bef ore: Henderson, Randol ph, and Tatel, G rcuit Judges.

pinion for the Court filed by Crcuit Judge Randol ph.

Randol ph, Circuit Judge: Western Massachusetts Electric
Conmpany--WECO -petitions for review of six orders of
t he Federal Energy Regul atory Conm ssion asserting juris-
diction over certain interconnection agreenments and ordering
the cost of grid upgrades associated with the interconnections
to be rolled into WWECO s rate base rather than be borne
exclusively by the interconnecting facilities. For the reasons
that follow, we deny the petitions for review.

The Altresco Agreenents

Altresco-Pittsfield Limted Partnershipl operates a 165
MV cogeneration plant |ocated adjacent to a General Electric
facility in Pittsfield, Massachusetts. In 1988, the Altresco
plant was certified as a "qualifying facility" under the Public
Uility Regulatory Policies Act of 1978 (PURPA). See 16
U S.C ss 824a-3(j) and 796(17) & (18). Altresco's certifica-
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tion as a qualifying facility allows it to conpel electric utilities

to purchase the power it generates and to require intercon-
nection with those purchasing utilities in order to facilitate
such sales. See 18 CF. R s 292.303(a) & (c).

Beginning in 1989, Altresco entered into a series of con-
tracts wi th WVECO under which Altresco would intercon-
nect with WWMECO s transmi ssion grid. The purpose of the

1 Altresco-Pittsfield is now known as Pittsfield Generating Com

pany, L.P. For the sake of consistency with the Commi ssion's
orders in this case, we will continue to refer to it as Altresco.

i nterconnection was to enable WWECO to transnmt Altresco-
generated power across its grid to the New Engl and Power
Company (NEPCO; WVECO would not itself purchase any

of Altresco's output. The agreenents set out the ternms and
condi ti ons under which WVECO was to construct, operate,

and maintain the interconnection. The interconnection itself
was to be acconplished by neans of a radial line from
Altresco's generating facility to a point on WWECO s grid.
According to studies performed by WVMECO, the Altresco

i nterconnection required certain |lines and substations on the
grid to be upgraded in order to preserve the grid' s reliability.
Altresco was to bear the $3.9 mllion2 cost of the interconnec-
tion, including the cost of the upgrades to WECO s grid.
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Believing that the Altresco interconnection agreenents
woul d be subject to state rather than federal regulatory
authority, WVECO filed the agreenments with the Massachu-
setts Department of Public Utilities rather than with the
Commi ssion. In 1989 and 1990, WWECO negoti ated trans-

m ssion service agreenents with NEPCO under which

WVECO woul d wheel Altresco-generated power to NEPCO

These transm ssion agreenents were filed with the Comm s-
sion. The Commi ssion responded on April 24, 1992, with an
order setting the transm ssion rates for hearing and al so
asserting jurisdiction over the interconnection agreenents
thensel ves. See Western Massachusetts Elec. Co., 59
F.ERC p 61,091, at 61,343 (1992).

WVECO requested a rehearing on the question of the
Conmmi ssion's jurisdiction over the interconnection agree-
ments, arguing that PURPA gives state authorities jurisdic-
tion over interconnections between utilities and qualifying
facilities. It further argued that the agreenents did not fal
wi thin the Conm ssion's jurisdiction because they invol ved
facilities rather than services, because they were all pre-
operational, and because they did not involve the interstate
transm ssi on of power.

2 This figure includes $2.98 nillion for grid upgrades, $510,000 for
the radial line connecting Altresco to the WVECO grid, and
$450, 000 for feasibility and engi neering studies.

In a Novenber 1992 order, the Conm ssion rejected
WVECO s argunents and denied its request for rehearing on
the question of jurisdiction. See Wstern Massachusetts
Elec. Co., 61 F.ERC p 61,182 (1992). The Conmi ssion
relied on s 205(c) of the Federal Power Act, 16 U S.C
s 824d(c), and on 18 C.F.R s 292.303, the regulation setting
out the obligation to interconnect. Section 205(c) provides for
Conmmi ssion jurisdiction over "all contracts which in any
manner affect or relate to [transm ssion] rates, charges,
classifications, and services, [which are subject to the jurisdic-
tion of the Conmission].” 16 U S.C. s 824d(c). The agree-
ments "relate to" transm ssion rates, the Conm ssion held,
because the purpose of the interconnection was to facilitate
transm ssion of Altresco-generated power to NEPCO
Therefore the agreenents fell within the Conm ssion's juris-
di ction under s 205(c).

The Conmi ssion al so held that the regul ati on assi gning
jurisdiction over interconnections to state authorities did not
apply in this case because WWECO had no obligation to
i nterconnect under s 292.303. WVECO was providing only
transm ssion service; it was not purchasing any of Altresco's
output. As the Commission sawit, s 292.303 does not extend
the obligation to interconnect "to utilities |ocated between the
buyer and the seller that provide transm ssion service." 61
F.ERC at 61,662. Wwen there is no obligation to intercon-
nect, the regulation providing for state regulatory authority
over interconnections, 18 C.F. R s 292.306(a), does not apply.
The Conmi ssi on concl uded, therefore, that these agreenents
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were fully within its jurisdiction.

The Conmi ssion's orders of April and Novenber 1992
asserting jurisdiction and denying rehearing are the subject
of WWECO s Decenber 1992 petition for reviewin this
Court, No. 92-1665.

The Conmi ssion ordered an evidentiary hearing before an
adm nistrative | aw judge to deternm ne the "justness and
reasonabl eness” of assigning to Altresco all costs associ ated
with the interconnection agreements. Wstern Massachu-
setts Elec. Co., 63 F.ER C. p 61,039, at 61,197 (1993). In the
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heari ng, WVECO argued that the entire cost, including the

cost of the grid upgrades, was directly related to the intercon-
nection and therefore could properly be assigned to Altresco.
The Conm ssion staff countered that only the $510, 000 cost of
the radial line fromAltresco's plant to the WVECO grid was
assignable to the interconnection itself. The remaining

amount, in the staff's view, should be allocated to system

upgr ades, upgrades that should be rolled into the rate base

and recovered fromall WECO custoners.

The ALJ ruled that the statute did not support the Com
m ssion's interpretation of what constitutes interconnection
costs. See Western Massachusetts Elec. Co., 64 F.E R C
p 63,028, at 65,127 (1993). According to the ALJ, nothing in
PURPA or in the Conm ssion's regul ations inplenenting
PURPA limts interconnection costs to the cost of radial |ines.
Because the local grid upgrades were directly related to the
i nterconnection, the ALJ concluded that it was just and
reasonable for WWECO to assign to Altresco the entire cost
i ncurred under the interconnection agreenments, including the
cost of the grid upgrades.

In a Decenber 1996 order, the Conmi ssion reversed the
ALJ's initial decision with regard to the cost of the grid
upgrades. It agreed with the testinmony of staff w tness
Tekumal | a that the upgrades provided a system w de benefit
and concl uded that, because "the cost of the reinforcenents
must be treated as grid-related costs rather than as intercon-
nection costs,"” it was proper for WWECO to recover the cost
of the upgrades fromall custoners on the grid through
rolled-in rates. See Wstern Massachusetts Elec. Co., 77
F.ERC p 61,268, at 62,120 (1996). The Conmi ssion denied
a request for rehearing. See Western Massachusetts El ec.
Co., 81 F.EERC p 61,152, at 61,692 (1997). The orders
reversing the ALJ and denying rehearing are the subject of
WVECO s Decenber 1997 petition for review, No. 97-1726.

The Masspower Agreenents

Masspower owns a natural -gas-fired cogeneration plant in
Springfield, Massachusetts. The plant is a qualifying facility
under PURPA. In 1991, WMECO agreed to interconnect

Masspower's plant with the WVECO transm ssion grid. The

i nterconnection was intended to all ow WWECO to purchase a
portion of Masspower's output and to wheel the rest of it
across its transmission grid to other purchasers. As with the
Al tresco agreenments, the Masspower agreenents included
upgrades to the transm ssion grid and required the qualifying
facility to bear all the costs associated with the interconnec-
tion, including the cost of the upgrades. Because, in the

Al tresco proceedings, the Comni ssion had al ready asserted
jurisdiction over agreenents simlarly involving the transm s-
sion of qualifying-facility energy to other producers, WECO
filed the Masspower agreements and proposed transm ssion

rates with the Commi ssion, rather than with the state regul a-
tory authority.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #92-1665  Document #409716 Filed: 01/15/1999

In support of its cost assignnent to Masspower, WWVECO
argued that the grid upgrades were necessitated by the
i nterconnection and that they were actually | ess expensive
than a radial |ine would have been. The agreenments assigned
all interconnection and grid reinforcenent costs to Masspow
er, and the proposed transm ssion rates included additional
charges for custoners receiving Masspower energy. Such a
pl an, the Comnmi ssion held, would result in the over-collection
of costs, contrary to the Conm ssion's transm ssion pricing
gui del i nes. Accordingly, the Comm ssion ordered WVECO
to file revised charges assigning the costs of the interconnec-
tion--but not of the grid upgrades--to Masspower. The
Conmi ssi on deni ed WWECO s request for rehearing in Feb-
ruary 1994. See Western Massachusetts Elec. Co., 66
F.ERC p 61,167 (1994). The order to file revised charges
and the order denying rehearing are the subject of
WWVECO s April 1994 petition for review, No. 94-1290.

The consolidated petitions present two central questions.
The first is whether the Conm ssion's assertion of jurisdiction
over the Altresco and Masspower interconnection agreenments
was "inconsistent with the regulation” or was a "plainly
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erroneous” interpretation of the Comm ssion's regulations.3
See Auer v. Robbins, 117 S. C. 905, 911 (1997) (citing Bow es
v. Sem nole Rock & Sand Co., 325 U. S. 410, 414 (1945)); see
al so Robertson v. Methow Valley Gitizens Council, 490 U. S

332, 359 (1989); United States v. Larionoff, 431 U S. 864,
872-73 (1977). The second is whether the Conm ssion prop-
erly determ ned that WWECO may not assign the cost of the

grid upgrades to the qualifying facilities.

A

As to the jurisdictional question, three regulatory provi-
sions nust be considered: the provision governing a utility's
obligation to purchase power froma qualifying facility; the
provi si on governing indirect purchases froma qualifying facil-
ity; and the provision governing a utility's obligation to
interconnect with a qualifying facility.

The purchase obligation, as contained in s 292.303(a),
states that "Each electric utility shall purchase ... any
energy and capacity which is made available froma qualifying
facility: (1) Directly to the electric utility; or (2) Indirectly to
the electric utility in accordance w th paragraph (d) of this
section.” 18 CF.R s 292.303(a).

Par agraph (d) of s 292.303 governs indirect purchases from
a qualifying facility. It states:

3 WWECO chal | enges not only the Conm ssion's jurisdiction over
the Altresco agreenents, but also its jurisdiction over the Masspow
er agreenments. Although WVMECO "reserve[d] its rights to contest
jurisdiction as may be necessary and appropriate,” the orders in the
Masspower proceedi ngs do not indicate that the conpany actually
contested the Commission's jurisdiction. See, e.g., Wstern Massa-
chusetts Elec. Co., 63 F.E R C p 61,222, at 62,612 n.4 (1993);

West ern Massachusetts Elec. Co., 66 F.EER C. p 61, 167, at 61, 333
(1994). \Whether WVECO t hereby wai ved the jurisdictional argu-

ment is, however, unnecessary to decide. Because the interconnec-
tions facilitate WWECO s wheeling of qualifying-facility output, the
analysis is the same for the Altresco and the Masspower agree-

ments. |If the Comm ssion had jurisdiction over the Altresco agree-
ments, it also had jurisdiction over the Masspower agreenents.

If aqualifying facility agrees, an electric utility which
woul d ot herwi se be obligated to purchase energy or

capacity fromsuch qualifying facility may transmt the
energy or capacity to any other electric utility. Any
electric utility to which such energy or capacity is trans-
mtted shall purchase such energy or capacity under this
subpart as if the qualifying facility were supplying ener-
gy or capacity directly to such electric utility...

18 CF.R s 292.303(d).
The obligation to interconnect is contained in paragraph (c)

of s 292.303. This critical provision states: "[A]lny electric
utility shall make such interconnections with any qualifying
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facility as may be necessary to acconplish purchases or sales
under this subpart.” 18 C F.R s 292.303(c) (enphasis add-
ed).

WVECO cont ends that the Conm ssion ignored the ful
significance of the italicized |anguage in paragraph (c) when it
asserted jurisdiction over the Altresco agreenents. Accord-
ing to WWECO, the obligation to interconnect applies to al
"purchases or sales under this subpart,” which includes indi-
rect sal es under paragraph (d)--that is, situations in which
the interconnecting utility only provides transm ssion service
and does not purchase any of the qualifying facility's output.
Thus, it concludes, the Altresco and Masspower interconnec-
tions should be subject to state, rather than federal, regul ato-
ry jurisdiction, even though they involve transm ssion, rather
t han purchase, by the interconnecting utility.

VWhat ever force one may ascribe to WWECO s reading, it
has not shown the Conmission's interpretation to be "plainly
erroneous” or "inconsistent with the regulations.”™ Auer, 117
S. . at 911. In "a conpetition between possi bl e neani ngs
of a regul ation, the agency's choice receives substantial defer-
ence" so long as it is "logically consistent with the | anguage of
the regul ati on" and "serves a perm ssible regul atory pur-
pose." Rollins Envtl. Servs. (NJ), Inc. v. EPA 937 F.2d 649,
652 (D.C. Cr. 1991). The Comm ssion read the interconnec-
tion obligation in s 292.303(c)(1) to be contingent on the
obligation to purchase in s 292.303(a). The obligation to

i nterconnect applies to any electric utility that is purchasing
all of the output of a qualifying facility. It does not apply, the
Conmi ssion believed, when that utility transmts the energy

to another utility. WHECO is not purchasing energy from
Altresco, and although it is purchasing sone of Masspower's
output, it is transmtting the remai nder of that output to

ot her purchasers. The Conmi ssion reads s 292.303(c) as if it
read "any electric utility shall nmake such interconnections
with any qualifying facility as may be necessary to acconplish
purchases or sales [to it] under this subpart.” The "to it" is
inferred, but properly so, and the Comm ssion's expl anation

of fered when it promul gated the regul ati on denonstrates

why.

The statute--PURPA--did not by its terns inpose upon
electric utilities an obligation to interconnect with qualifying
facilities; the explicit obligation inposed by statute was to
purchase their output. See 16 U S.C. s 824a-3(a). Wen the
Conmi ssi on pronul gated regul ations to inplenent PURPA,
it derived an obligation to interconnect. Wthout an intercon-
nection obligation, the Conm ssion reasoned, a qualifying
facility seeking to interconnect with an unwilling utility would
have to obtain an interconnection order fromthe Conm ssion
after going through the potentially tine-consunm ng and costly
heari ng procedures of s 210 of the Federal Power Act. See
16 U.S.C. s 824i. The Comni ssion designed s 292.303(c) to
avoid this problem and thereby reduce the burden on smal
power producers. See Snall Power Prod. & Cogeneration
Facilities; Regulations Inplenmenting Section 210 of the
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Public Utility Regulatory Policies Act of 1978, Order No. 69,
F.ERC Stats. & Regs. (CCH Transfer Binder, Regul ations
Preanbl es 1977-1981) p 30,128, at 30,873 (1980) ("Order No.
69"). In its order denying rehearing here, the Conm ssion
made note of this history. See 61 F.ER C at 61,662 n.17
(citing Order No. 69, at 30,873). It is therefore not plainly
erroneous or inconsistent with the regulation to infer that
s 292.303(c) (1) applies only to purchasing utilities, as

s 292.303(a) clearly does. The Commi ssion had a solid basis
for its interpretation of the regulations. The Comrission's
readi ng of s 292.303(c) is also consistent with s 205 of the
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Federal Power Act. It places the charges for transm ssion
under the Commission's jurisdiction, rather than under the
jurisdiction of the state agency. The Conmi ssion al so nmade
this clear when it promul gated s 292.303(d) in 1980. See
Order No. 69, at 30, 872.

WVECO asserts that none of the Altresco agreenents
provi des for the transm ssion of energy, that they are all pre-
operational, and that this defeats the Conmi ssion's jurisdic-
tion under s 205(c) of the Federal Power Act. The argunent
fails to account for the | anguage of s 205(c), which gives the
Conmi ssion jurisdiction over any contract that "relates to"
rates and charges for the transm ssion of electric energy--as
the Altresco and Masspower agreenents surely do. Nor do
t he Conmi ssion orders WMECO cites--Coso Energy Devel -
opers, 48 F.E R C. p 61,044, at 61,213 (1989), and Gama
Mari ah, Inc., 44 F.EER C p 61,442, at 62,399 (1988)--provide
any support for its reading of s 205(c). |In both of those
proceedi ngs, the Conmm ssion declined to assert jurisdiction
because the agreenents involved the inclusion of transm ssion
facilities as part of the qualifying facilities thensel ves, rather
than as part of the interconnecting public utilities. See 61
F.EER C. at 61,664. Those orders therefore do not control
the Conmi ssion's jurisdiction over the Altresco and Masspow
er agreenents, in which the disputed |line upgrades will be
part of WWECO s grid. Cf. Anerican Minicipal Power-
Chio, Inc., 57 FFERC p 61,358, at 62,161 (1991).

B

The second question is whether the Comn ssion properly
required WWECO to roll the cost of the Altresco and Mas-
spower grid upgrades into its transm ssion rates.

Wth regard to the Altresco agreenents, the Conm ssion
accepted the position of staff w tness Tekunalla, who testified
t hat any enhancenent of an integrated grid system-such as
t he upgrades at issue here--perfornms a systemw de function
and provides benefits to all customers on the grid. Having
consi dered all the upgrades planned by WVECO and havi ng
performed a | oadfl ow anal ysis, Tekumalla provi ded at |east

t hree reasons why the upgrades woul d provide a benefit to al
users of the transmi ssion grid and not just Altresco. First,
t he physical configuration of the upgrades makes it clear that
their purpose is not nmerely to provide a power path fromthe
Altresco facility to the WVECO gri d--which woul d benefit

Al tresco al one--but to enhance a system used by many
customers. Second, the |oadflow over the upgraded grid
facilities will not remain constant. Wen the flow from
Altresco is |l ower than expected, then other grid custoners

wi || be nmaking use of the upgraded grid facilities. Third, it
cannot be determ ned for sure that the upgrades would

merely restore the transfer capability of the WWECO grid to
the precise level that existed prior to the Altresco intercon-
nection. In addition, Tekumalla considered the testinony of
WVECO s engi neer and concl uded that the engi neer's posi-
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tion that only Altresco would benefit fromthe upgrades relied
upon a |l evel of precision in planning that woul d have been
difficult to achieve, given the variability of |oadflow conditions
and nodel i ng techni ques.

One el enent of reasoned deci sionmaking is a denonstrabl e
link between the facts found and the choice. See Public
Uils. Conmin of New York v. FERC, 813 F.2d 448, 451 (D.C.
Cr. 1987). Tekunalla's testinony provides the |link. Teku-
mal | a' s characterization of the upgrades was based on identi -
fying the beneficiary of the upgrades. The facts he cited
denonstrate that custoners other than Altresco will make
use of and benefit fromthe grid upgrades. The choi ce nmade
by the Commission |inks up with those facts because it
requires the beneficiaries of the upgrades to bear the costs.

The Conmission's position with regard to assi gnnment of
costs is, so far as we can tell, part of a consistent policy to
assign the costs of systemw de benefits to all custonmers on
an integrated transm ssion grid. W have approved the
underlying rationale of this policy. Wen a systemis inte-
grated, any system enhancenments are presuned to benefit
the entire system See, e.g., Miine Pub. Serv. Co. v. FERC
964 F.2d 5, 8-9 (D.C. Gr. 1992); Cty of Hol yoke Gas & El ec.
Dep't v. FERC, 954 F.2d 740, 742-43 (D.C. Cir. 1992). Before
t he Conmi ssion, WVECO did not dispute the fact that its
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transm ssion grid was integrated. Rather, it attenpted to
denonstrate why the grid upgrades provided no benefit to

any custoner except Altresco. The Conm ssion instead ac-

cepted staff witness Tekumalla's testinony. As we have said,

he testified that WVMECO s assunpti ons about the allocation

of benefits required a |l evel of precision in planning that would
be difficult to achieve. The Comm ssion's presunption of a
systemw de benefit was, in short, based on substantial evi-
dence.

WVECO argues that the Conmi ssion failed to consider the
cost-shifting effects of its order to roll in costs of the system
upgrades. It clainms that requiring all grid customers to bear
the cost of the upgrades unfairly shifts costs properly borne
by the qualifying facility--which in turn will reap a w ndfal
as aresult. It also clains that the Comm ssion's decision
creates perverse incentives for qualifying facilities to ignore
econom c efficiency in locating their plants because they know
that the grid custoners will foot the bill.

The Conmi ssion did consider the potential for cost shifting,
however, and found it not to be present in this case. As this
court has often noted, "we are obliged to defer to [the
Conmi ssion's] technical ratemaki ng expertise so long as it
has supplied sufficient reasoni ng backed up by substanti al
evi dence.” Pennsylvania Elec. Co. v. FERC, 11 F.3d 207,

211 (D.C. CGr. 1993) (quoting Al abama Power Co. v. FERC

993 F. 2d 1557, 1560 (D.C. Cir. 1993)) (internal quotation

marks omtted). We think that the Commi ssion's rejection of
WVECO s cost-shifting argunent was adequately supported

by | ogic and evidence. 1In any event, WWVECO s argunents

about cost-shifting and perverse incentives are m staken. |If

a qualifying facility seeking interconnection for transm ssion
purposes located its plant far fromthe utility's |ines know ng
that the interconnection costs would be spread anong the
utility's custoners, the utility could sinply refuse to transmt
the power. Although the utility would still have an obligation
to purchase the qualifying facility's output, see 18 C F.R

s 292.303(a), the qualifying facility, rather than the utility's
customers, would wi nd up paying for the interconnection. A
qualifying facility could not afford to take that risk and
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therefore would do all it could to keep the costs of intercon-
nection to a mnimum O course, a cogenerator such as
Al'tresco woul d not have nuch of a choice about where to
locate its facility because cogenerators need to be near their
hosts anyway.

As to the question of cost assignnment in the Masspower
case, we al so view the Conmmission's order as reasonabl e.
The Conmi ssion found that, in addition to assigning al
i nterconnection costs to Masspower, WVECO al so i nt ended
to charge grid custonmers an increased rate for transmtting
Masspower's output. The Conm ssion believed that such a
cost-recovery scheme woul d have resulted in over-collection of
costs, contrary to the Conm ssion's transm ssion pricing
guidelines. In its request for rehearing, WHECO raised the
same objection to the Conmission's order as it did in the
Al tresco proceeding: the grid upgrades do not benefit the
entire systembut only restore the grid's reliability to the
status quo. The Conm ssion was not persuaded to deviate
fromits current policy regarding integrated systens. See
Appal achi an Power Co., 63 F.E.R C. p 61,151, at 61, 978,
suppl enental order, 64 F.E R C p 61,327 (1993). 1In light of
our holding with regard to the Altresco agreenents, we
cannot say that the Conm ssion erred in applying its policy to
t he Masspower agreenents.

For the foregoing reasons, the petitions for judicial review

are deni ed.

So ordered.
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